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February 22, 2011

Marlene H. Dortch, Secretary

Federal Communications Commission
445 12th Street, S.W.

Washington, D.C. 20554

Re:  N-1 Communications, LLC
WT Docket No. 11-22
Comments in Support of EBS “Substantial Service” Extension Request

Dear Ms. Dortch:

N-1 Communications, LLC (“N-1"), by counsel, hereby provides its full support
of the blanket request for extension of time until November 1, 2011 for all Educational
Broadband Service (“EBS”) licensees to demonstrate compliance with the “substantial
service” obligations of Section 27.14(0) of the Commission’s Rules.’

N-1 operates wireless broadband systems in Peoria, IL, Joplin, MO and Mt.
Vernon (Marion), IL and holds EBS lease rights in a number of other small and rural
communities in the Midwest and Southern United States.> On February 14,2011, N-1
was placed into receivership pursuant to an “Interim Order Establishing Authority and
Directions of Receiver” (“Order”) by the Circuit Court of St. Louis County, Missouri.’
The Order appointed Atec Liquidations, Inc. (““Atec”) as N-1’s Receiver with authority
to, among other things, sell N-1’s assets, including the operating systems and the leases.
Atec has prepared an Offering Memorandum to solicit offers and has engaged
undersigned counsel to assist in preserving the assets and negotiating the sale of N-1’s
spectrum assets.

Prior to be placed in receivership, N-1 was in the process of assisting the N-1
Lessors in meeting their “substantial service” obligations by May 1, 2011. However, in

! Public Notice, “Wireless Telecommunications Bureau Seeks Comment on Request to Extend the
Substantial Service Deadline for Educational Broadband Service Licensees to November 1, 2011,” WT
Docket No. 11-22, DA 11-81, rel. Feb. 11, 2011. The request was filed jointly by the National EBS
Association (“NEBSA”) and the Catholic Television Network (“CTN").

% A list of the licensees with which N-1 holds excess capacity leases (the “N-1 Lessors”) is attached hereto
as Exhibit 1.

? A copy of the Order is attached hereto as Exhibit 2. Additional information about the receivership can be
found at www.myhibeam.co.
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light of the recent appointment of Atec, all of N-1’s construction and equipment
provisioning activities have been suspended. Atec plans to sell the assets as quickly as
possible, but the receivership has jeopardized the ability of the N-1 Lessors to meet the
May 1 deadline, through no fault of their own. Indeed, N-1 believes that none of the N-1
Lessors had any basis to foresee N-1’s financial hardship or anticipate that it would be
placed in receivership.

A six-month extension of time should be sufficient for N-1 to solicit offers and
sell its spectrum leases and enable the subsequent lessee(s) to assist the N-1 Lessors in
completing any required construction and implementing educational usage consistent
with the “substantial service” requirements. N-1 has already begun the process of
soliciting offers for its assets, including the leases with the N-1 Lessors, and is optimistic
that it will be successful in quickly selling them. Nevertheless, without the extension,
and given the timing of the establishment of the receivership, the N-1 Lessors have few if
any options to meet “substantial service” on their own. They thus would be faced with
the choice of either filing individualized requests for extension of the “substantial
service” deadline or forfeiting their licenses.

There is recent precedent for extending Commission construction deadlines in
cases like this. Prior to the completion of the DTV transition, the Commission granted
individual DTV permittees six-month extensions of time to construct for circumstances
that were unforeseeable or beyond the licensee’s control, such as delays in obtaining
zoning or FAA approvals, or where the applicant suffered from severe financial hardship
or was the subject of a bankruptcy or receivership proceeding.® Here, it is the
receivership of an unaffiliated third party that has cast doubt on the N-1 Lessors’ ability
to meet “substantial service,” an event that was more unforeseeable than if the licensees
themselves were suffering financial hardship.

N-1 emphasizes that it is working diligently to preserve the leases with the N-1
Lessors and is moving quickly to transition the leases to third parties able to assist them
in meeting “substantial service.” The requested six-month extension of time will allow
this process to go forward and vastly increase the likelihood that the N-1 Lessors can
retain their EBS licenses. Accordingly, N-1 supports the extension of the “substantial
service” deadline as requested by NEBSA and CTN.’

Respectfully submitted,

/s/ Stephen E. Coran
Stephen E. Coran

cc (by email): Blaise Scinto
John Schauble
Nancy Zaczek

4 See 47 C.F.R.§73.624(d)(3)(ii)(B).
3 N-1 plans to keep Commission staff informed on the progress of its efforts to transition the leases.
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| Licensee

Exhibit 1

N-1 Communications, LLC
Table of N-1 Lessors

Heartland Community College

TWLX983

a1l Sig

Channels

Peoria, IL D1-D4
Joplin, MO Missouri Southern State University WHR956 | Al1-A4
Joplin, MO Carthage R-9 School District WLX877 | Cl1-C4
Joplin, MO Carl Junction R-1 School District WLX879 | B1-B4
Mt. Vernon, IL Mt. Vernon Township High School WLX710 | C1-C4
District 201
Texarkana, TX Texarkana College WNC590 | B1-B4
Texarkana, TX Christus St. Michael Health Care System | WNC510 | G1-G4
Topeka, KS Silver Lake U.S.D. #372 WLX904 | B1-B4
Forrest City, AR | Earle School District WLX730 | B1-B4
Peaksville, MO Canton R-V School District WNC221 | Al-A4
Peaksville, MO Clark County R-I School District WNC380 | B1-B4
Six Mile, AL Robert C. Hatch High School WNC392 | D1-D4
Jackson, TN Educational Broadband Corp. WLX817 | G1-G4
Valdosta, GA Berrien County Board of Education WNC843 | Al-A4




Exhibit 2

N-1 Communications, LLC
Copy of Interim Order Establishing Authority and Directions of Receiver



IN THE CIRCUIT COURT OF ST. LOUIS COUNTY

STATE OF MISSOURI
N2 LLC, a Missouri Limited Liability
Company,
Plaintiff, Case Number
v,
Division Number

N-1 COMMUNICATIONS, L1LC, a
Missouri Limited Liability Company,

Defendant.
Serve:
N-1 Communications, LLC
c/o Richard M. Stewart, Registered Agent

3415 Hampton Ave.
St. Louis, MO 63139

Do Vot Nt Noms” Do S’ St Vo Noaun’ S Nl N Neme?? ot Nt Souga St Sl

INTERIM ORDER ESTABIISHING AUTHORITY
AND DIRECTIONS OF RECEIVER

- This matter comes before the Court on the Petition and Motion for Appointment of a

Receiver field by N2 LLC (*N2”) in which N2 seeks an order from this Court pursuant to
§ 515.240 R.8.Mo. and Missouri Rule of Civil Procedure 68.02(a) to appoint Atec, Inc. as
receiver. |

Therefore the Court hereby finds and orders as follows:

1. Atec, Inc. (the “Receiver”) is appointed receiver of N-1 Communications, LLC
(the “Company™).

2. The Receiver shall be and is hereby auth(;ﬁzed to do the following:

¢ Enter upon and take exclusive possession and control of, operate and/or

liquidate the Company and all of its real and personal property (the
“Pr(}perty”); - N -
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Notify tenants of the Company of this order and contact customers and former
customers of the Company to collect and preserve all revenues generated by
the Company and institute, prosecute, defend and settle such legal proceedings
as the Receiver deems necessary;

Receive, and the Company and its agents, servants, employees,
representatives and attorneys are hereby directed to deliver to the Receiver, all
the assets, files, papers, escrows, leases, rent rolls, lease deposits, records,
documents, securifies, keys, chooses in action, books of account, plans,
contracts (whether expired or not), customer lists, brokerage information,
other such Property not specifically emnnerated, any records in any form in
which they may exist, including all computer records and such other
information as Receiver may request from time to time, wherever situated
relating to the Company or the Property. The Receiver shall take possession
and shall retain custody of all such property, records and documents unti}
further order of this Court;

Exclude the Company and its agents, servants and employees wholly from the
Company and the Property as Receiver sces fit in his sole discretion;

Manage and operate the Conipany and the Property using any and all trade
name(s) and license(s) of the Company;

Preserve, maintain and defend the Company and the Property;
Make repairs and alterations to the Property; '

Keep in effect, in the appropriate amouats, any insurance, to keep the Property
in reasonable repair, {0 pay all other necessary expenses relating to the
operation and management of the Company and the Property and, if the
Receiver deems it reasonably necessary, to provide for a security service to
protect the Company and/or the Property from theft, damage or vandalism;

Eraploy a marketing or leasing agent or agents, directed to the leasing or sale
of the Company or the Property or any part thereof, under such terms and
conditions as Receiver may in his sole discretion deem appropriate or
desirable; ‘

- Employ such contractors, subcontractors, brokers, marketing agents, or other

employees, agents, independent contractors or professionals, as Receiver may
in his sole discretion deem appropriate or desirable to implement and
effectuate the rights and powers herein granted;

Execute and deliver, in the name of Receiver as attorney-in-fact and agent of

Company, such documents and instruments as are necessary or appropriate to
consummate authorized transactions;
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Collect rents, receivables, income, deposits, receipts, revenues, sale proceeds
and profits of any type or nature from the Property or owed to the Company
and initiate any cause of action for amounts due the Company under the
foregoing;

Compromise or give acquittance for payments, receivables, revenues, income
or proceeds that may become due the Company;

Provide all notices, file Forms 5500, and take all actions that the Receiver in
his discretion deems appropriate with respect to employment matters;

Delegate or assign any and all rights and powers given to Receiver and do any
acts which Receiver in his sole discretion deems appropriate or desirable to
protect the Company or the Property and use such measures, legal or
equitable, as Receiver may in his sole discretion, deem appropriate or
desirable to implement and effectuate the provisions of this Order;

Remove any existing employees and to engage any new employees,
contractors, subcontractors, agents, property management companies, real
estate brokers, anctioneers, accountants, attorneys and sales agents as
Receiver may in his sole discretion deem approypriate or desirable to
implement and effectnate the rights and powers herein granted;

Pay all required taxes accruing from the date of this Order through the date
Receiver is discharged of his rights and duties under this Order. Receiver
shall bave no liability for any taxes due whether prior to his appointment or
thereafter, such obligations being the sole obligation of the Company.

Access any post office box maintained by any of the Company, and open all
mail addressed to any of the Company that the Receiver believes may contain
payments on the Company accounts receivable or that otherwise may relate to
the Property, and to indorse checks received by the Company;

Employ a locksmith to change the locks at any location at whiéh the Company
operates or is located and to access and take control of any coin-operated
machines or other property;

Sell the Company, the Property, or any portion thereof, subject to prior
approval of the Court of the terms and conditions of such sales;

Take possession of any funds in any bank accounts in the name of the
Company, wherever located and to open, transfer and change all bank
accounts relating to the Company;

Operate the Company under any licenses granted to the Company; and

-3



e Enter into any necessary contract {o operate the Company or preserve the
Property. ‘

3. The Rejceix"er shall have and is hereby given all of tﬁe usual, necessary and
incidental powers of receivers for the purpose of managing, operating, developing, leasing,
maintaining, and/or liquidating the Company and/or the Property as may be appropriate in law
and in equity under the circumstances.

B The Receiver shall prepare and file with the Court  true and complete inventory
under oath of all the Property of which the Receiver is hereby given custody and control.

5. . The Receiver is directed to prepare on or before March 15, 2011, and on the
15th day of each month thereafier, so long as the Company ané the Property shall remain under
Receiver’s possession or care, a full and complete report setting forth all receipts and

disbursements and reporting all changes in the assets in Receiver’s charge or claims against the
assets that have occurred during the prior calendar month. The Receiver shall file such reports

with the Clerk of this Court and shall serve a copy of each report upon counse] for the Plaintiff
and upon the Defendants herein or Defendants’ attorneys of record.

6. The Receiver shall maintain such bank accounts as the Receiver shall deem
necessary in the name of the Receiver in which all income from the Company shall be deposited
and from which the Receiver shall pay the necessary expenses and all other operating costs
incurred in the operation and management of the Company. Any bank account opened or held
by Receiver shall be held at any federally-insured bank, and such accounts shall be free from
attachment, levy, or right of setoff by any person. After paymém of the necessary expenses and

_ other operating costs incurred m the operation and management of the Company, and after |
maintaining a reasonable amount for any contingencies, the Receiver shall pay the excess, if any,

to Plaintiff to be applied to the indebtedness of the Company to Plaintiff N2.

-4.
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7. Any depository, bank, brokerage or other similar entity (a “Financial Institution™)
shall turn over to Receiver any and all ﬁmds on deposit with such Financial Institution as well as
all related account documents, and funds related to or arising from the. operation of the business
of the Company or the Property, whether the funds are held in an account titled in the name of
the Company or not.

8. All Financial Institutions are authorized and directed to honor any checks, drafts,
or other transfer requests issued by Receiver and to provide any information requested by
Receiver with respect to any account concerning or related to the Company or ﬂxe Property, or
the proceeds of any of the Property.

9. Defendants and the Cormpany and its agents, servants, employees, representatives
and attorneys are hereby enjoined from collecting or attempting to collect the receivables and
other assets of the Company and are hereby further directed to deliver to the Receiver all monies,
property, books of account, escrows, leases, lease deposits, keys, assets, recards, documents,
bank accounts, receivables, deposits and other assets related to or arising out of the Property in
the possession, custody or control of the Company or which have or may come into their
possession hereafter.

.10. Defendants and the Company and its agents, servants, employees, representatives
and attorneys arc hereby enjoined from interfering in any way with the Receiver or the
performance of the responsibilities and duties hereby vested in the Receiver.

11.  Receiver does not have title to Defendants’ assets and shall have no responsibility
to prepare or file state or federal income or other tax retutus (including income, personal
property, commercial activity, gross receipts, sales and use, or other tax returns) relating to the

receivership or the operation of the Property other than to provide Defendants with information

-5.
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in the Receiver’s possession that may be neceésary for Defendants to prepare and file their
. returns.

12, Notwithstanding anythiﬁg to the contrary in thig Order, peither the Receiver nor
the receivership estate will be liable for the payment of any taxes, assessroents, goods, or
services provided to Defendants or the Property, or utility charges that relate fo the period prior
to the date of this Order. Any individual or entity receiving a copy of this Order is hereby
enjoined and resirained (a) from discontinuing service to the Receiver or the Property based upon
the non-payment of such taxes, assessments, goods, services, or utilities for the period prior to
the date of this Order and (b) ﬁ§m attempting to collect taxes, assessments, invoices, and utility
charges from the Receiver for the period prior to the date of this Order. Each utility company or
entity providing service to the Property shall forthwith transfer any deposits that it holds to the
exclusive control of the Receiver and shall be prohibited from demanding that Receiver deposit
additional funds in advance to maintain or secure such service.’ A

13.  The Receiver and his employees, agents, and attorneys shall have no personal
liability in connection with any liabilities, obligations, liens, or amounts owed to any of
Defendants’ creditors because of his duties as Receiver. Nothing in this Order shall grant any
rights to trade creditors or general ﬁnsecured creditors, whose rights shall be solely determined in
accordance with Missouri law.

14.  The Receiver shall have authority to borrow from Plaintiff N2 or such other party
acceptable to Plaintiff N2 (such party, the "Receivership Lender™) such amounts as may be -
necessary to satisfy the costs and expenses of the receivership, to the extent that the net income
derived from the Propart;} is insufficient to satisfy such costs and expenses, on such reasonable
and market-rate terms as the Receivership Lender and Receiver shall agree, and to execute such

documentation satisfactory to the Recelver and the Receivership Lender evidencing the
-6~
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obligation of the receivership estate (and not the Receiver individually or in its corporate
capacity) to repay such suros, provided however, any loans from the Re:ceivemhip Lender shail
be made subject to Plaintiff N2's sole discretion,

15.  The Receiver shall, during the peadency of this action, bave the right to apply to
this Court for further instructions or directions and Receiver, ax;d parties to this action, shall also
have the right to petition the Coutt to alter or expand the Receiver’s powers and duties consistent
with the Receiver’s best business judgment.

16.  Plaintiff N2 agrees to and shall indemnify and hold the Receiver harmless from
any claims or causes of action asserted by the Defendant relating to or arising out of any action
or inaction of Plaintiff, whether occurring prior to or subsequent to the entry of this order.
Nothing herein shall require Plaintiff N2 to indemhnify the Receiver with respect to any actions or
inaction by the Receiver in the performance of its duties under this order.

17.  The Receiver shall post a bond in the amouunt of $10,000.00 as security for his
appoiotment as Receiver and shall maintain insum;ice in adequate amounts.

18.  The Receiver shall be compensated as follows: Receiver will receive the sum of
$5,000.00 per week to serve in his role as receiver, plusﬂreimbursement of all actual and
necessary expenses, for the first two weeks as receiver. Thereafter, the Receiver’s weekly
compensation shall be as agreed in writing among the Receiver, counsel for.Plainﬁﬁ‘ N2. If the
parties and the Receiver cannot agree to the weekly compensation, notwithstanding the
foregoing, any party or the Receiver may apply to the Court for approval of the weekly
compensation or the Receiver may resign as receiver. The Receiver’s compensation: sﬁall be
paid weekly, without further order of this Court: (a) first, from any income generated by the
Company and the Property; (b) second, from the proceeds of any sales of any of the Property;

(c) third, from loans from the Receivership Lender . The Receiver shall provide an #temized fee
-7
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statement on a monthly basis to Plaintiff and to counsel of record for the Defendants. All

compensation paid to the Receiver shall be subject to review by this Court on the motion of any

party in interest.

19.

20.

At any time, Plaintiff N2 can request that the Court terminate the receivership.

In connection with the discharge of his duties and responsibilities in this matter,

the Receiver and all persons employed by or engaged by the Receiver shall not be liable for any

loss or damage incurred by the Company or any other person by reason of any act performed or

omitted to be performed by Receiver in good faith and in the exercise of ordinary care. Any

authority or rights granted to the Receiver shall be granted as a means to protect valid security or

lienhold interests of Plaintiff in the Company.

21

A final hearing on this Order Establié}ﬁng Authority and Directions of Receiver

shall be held on the 3%ty of i, 2011 at_G (AM/P.M. in this Court,

DATED: S—<k= [ SO ORDERED

AS

ERIIANIRUUANFIAAAICLA

Circuit Judge
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